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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTE TRIBUNAL AT NAIROBI 

COMPLAINT NO 53 OF 2017 

HON SALAH YAKUB FARAH…….…………………………………………..CLAIMANT 

VERSUS 

KANU NATIONAL ELECTIONS BOARD……………………………1ST RESPONDENT 

SECRETARY GENERAL………………………………………………2ND RESPONDENT 

KENYA AFRICAN NATIONAL UNION..…………………..………...3RD RESPONDENT 

 

JUDGMENT 

INTRODUCTION 

1. This judgment turns on a single point: whether or not the 3rd Respondent 

could declare a candidate as having been directly nominated to contest 

elections where two or more candidates have been cleared to 

competitively contest the nominations.  

CLAIMANT’S CASE 

2. In a nutshell, the Claimant’s case is that he was cleared by the 3rd 

Respondent to contest the party primaries as one of the candidates for 

member of National Assembly for Fafi Constituency in Garissa County. 

However, nominations were never held and his attempts to have the 

dispute resolved through the party’s National Appeals Tribunal ended in 

chaos. Further, the Claimant submitted that by the time the dispute was 

filed, the 3rd Respondent had not communicated to the Claimant on the 

outcome of his appeal.  

3. Finally, Mr Odhiambo in his submissions drew our attention to the fact that 

the certificate of nomination dated 21st March, 2017 is irregular because it 

predates the clearance certificate dated 23rd March, 2017. 
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RESPONDENT’S CASE 

4. On the other hand, Mr. Makau for the 3rd Respondent admitted before us 

that no nominations were conducted in Fafi Constituency. He asserted 

that the party’s National Executive Committee reserved the right to 

directly nominate a candidate. According to Mr. Makau, the party could 

opt to either conduct a direct nomination or effect a direct nomination. In 

this case, the party had opted to directly nominate one Abdikhaim 

Osman Mohamed and to issue him with a Certificate of Nomination 

dated 21st March, 2017. 

5. Mr. Makau also acknowledged that the Claimant had filed a dispute 

before the party’s National Appeals Tribunal which dispute had not been 

resolved within the 72 hours stipulated in the party’s rules. 

DETERMINATION 

6. In the case of Ibrahim Abdi Ali v Mohamed Abdi Farah & Another, PPDT 

Complaint No. 29 of 2015 we held that: 

We are aware of the fact that Section 40(2) of the 

Political Parties Act 2011 demands that the Tribunal 

cannot be moved “unless the dispute has been heard 

and determined by the internal political party dispute 

resolution mechanisms”. However, this does not mean 

that an individual must always wait for a hearing and a 

final determination from his party’s internal dispute 

resolution mechanism before he can come to the 

Tribunal. Where a party can show that he made honest 

attempts at resolving the dispute within the party but 

the party’s process was not satisfactory for such reasons 

as delay, the individual cannot be faulted for moving to 

the Tribunal even where his party has not concluded a 

hearing and a determination of his matter. The Tribunal 
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must be free to consider each case on its merits and to 

determine when to allow a case from a complainant 

who, for some reason, has not come with a final 

determination from his party’s internal dispute resolution 

structures to ensure that such complainants are not 

disadvantaged in any way. 

7. We are not persuaded that the Claimant was scheduled to appear for a 

hearing before the party as no such hearing notice was produced to us. 

In accordance with our above decision, we hold that the Claimant had 

unsuccessfully invoked the party’s internal dispute resolution mechanism 

because his complaint had not been resolved within the timelines fixed by 

the party itself. 

8. We also find that the 3rd Respondent’s own nomination rules forbid any 

direct nomination where there are more than two candidates who have 

been cleared by the party. Section 7(6) under Part 5 of the Party’s Rules 

provide as follows: 

If only one candidate has applied and cleared by the 

National Elections Board then such candidate shall be 

nominated with the approval of the National Executive 

Council, but in the event two or more are cleared then 

Article 24 sub-article 8 or sub-article 9 and/or sub-

article 10 of the party’s constitution shall apply.  

9. In view of the above, we hold that the Claimant having been cleared by 

the party had a legitimate expectation that the party would conduct 

primaries where he would get a fair chance to compete. We find that the 

3rd Respondent violated the Claimant’s legitimate expectation that 

nominations would conducted when it purported to undertake a direct 

nomination while there were at least two candidates for the position of 

Member of National Assembly, Fafi Constituency.  
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10. Moreover, under Article 47(2) of the Constitution and section 4 of the Fair 

Administrative Action Act, 2015 the party was expected to inform the 

Claimant of the party’s decision not to conduct any nomination exercise 

in Fafi Constituency. 

11. In conclusion, we wish to remind political parties such as the 3rd 

Respondent that they are constitutional establishments and significant 

drivers of the democratic process. They must in adherence to the 

Constitution abide by the principles of good governance and promote 

and practice democracy within the party. Additionally, they must play by 

the dictates of Article 47 and exercise fair administrative action in all their 

dealings.  

CONCLUSION 

12. We allow this complaint and make the following orders: 

(a) A declaration be and is hereby issued to the effect that the 3rd Respondent 

failed to conduct free and fair nominations for the position of member of 

national assembly for Fafi Constituency 

(b) A declaration be and is hereby issued to the effect that the purported 

direct nomination as well as the certificate of nomination dated 21st 

March, 2017 issued by the 3rd Respondent is null and void and of no effect 

in law 

(c) The 3rd Respondent is hereby directed to conduct a repeat nomination 

exercise for the position of member of national assembly for Fafi 

Constituency, within the next 48 hours. 

(d) The 3rd Respondent shall bear the Claimant’s costs of this complaint. 

 

Dated at Nairobi this 5th day of May 2017 

 

…………………………….. Kyalo Mbobu (Chairperson) 
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……………………………… James Atema (Member) 

 

……………………………… Abdi Hassan (Member)  


